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FOR THE SOUTHERN DISTRICT OF NEW YORK 


BRIEF FOR DEFENDANT-APPELLANT 
OPPENHEIMER FUND, INC. 
ON REHEARING EN BANC 


The issues presented to the Court for review on 


rehearing en banc here are whether: 


The maioritv then ruled that the notification costs 


P whether the cost of notice, including the 
cost of identifying mbers of the cla " 


properly imposed on piaintiffs in the « = 
tested class action proceeaing? 


4 e whether the cost of identifying members ot 
he class is governed by FRCP 33(c) and lt so 


whether such cost cen be imposed on partit 


ther than tne plaintitfs? 
STATEMENT OF THE CASI 
his is an appeal under 28 U.S.C. 1291 by defenaant. 


Oppenheimer Fund, Inc. (the "Fund"), ana other defendants fron 

uch cc a decision and order of Judge Griesa dated September 
di 1 | 

30, 1975, filed October 1, 1975 (А-188-90) of the United 

States District Court for the Southern District of New York 


as denied their motions tor reargument of Judge Griesa' 


л 


decision of Мау 15, 1975 (A-169-79). Оп June 30, 1976 а panel 
of this Court affirmed in part and reversed in part the order 
of the District Court. On September 14, 1976 a majority of 


2? 


this Court voted to grant reconsideration еп рапс.“ 


1 


References to pages of the Joint Appendix are set forth 
as ul oe № 


The facts set forth on pages 3 through 14 herein repeat 
substantially verbatim the facts set forth in the same 
pages of the initial brief filed on behalf of the Fund. 


La The Nature of thi Action 
Between March and August, 1 ì, three separate 
ibstanti imilar cla ictions were filed by p'aintiffs, 
Irving Sanders, \-10-21) Egon ] (A-22-37) and Michael 
па Rita aev, (A-38-46) respectively, aming a defendants 
the ind, the Fund's investment adviser, Oppenheimer Management 


'orporation {the "Adviser"), 


Oppenheimer & Co. 


which controls 


the Adviser and the directors of the Рита. The complaints 
in the three lawsuits each charged that certain unregisteie.u 
securities purchased by the Fund, an open-end investment 


company, were (1) acquired improperly and without adequate 
disclosure and (2) were valued improperly. The complaints 
also charged that management fees paid to the Adviser were 
excessive in that they were allegedly based on a false and 
exaggerated net asset value and investment performance. 

The suits, which do not seek damages from the Fund, (A-19- 

0, 35-36, 45) seek recovery of the alleged excessiv 

management fees, cancellation of the investment advisory 
agreement and counsel fees for the attorneys for plaintiff, 
as well as damages suffered by plaintiffs and all other 


similarly interested 


consolidated on December 17, 


In 1973, 


amended answers (A-47-61) to 


shareholders. 


the defendants properly 


the 


All three actions were 


1969. 


served filed 


complaints, the 


denying 


in any Class action maintained under 


alleged unlawful and/or improper conduct and asserting affirma- 


tive defenses, among others, that there was tair, adequate and 


timely disclosure of the investments in investment letter securi- 
ties, the value of such securities was determined in good faith 
by the Board of Directors of the Fund, and such value was the 


fair value of such securities in accordance with applicable 
law. In addition, the defendants, if held liable to plaintiffs 
by reason of overvaluation of restricted securities owned by 
the Рипа, have as:erted claims against plaintiffs for all 
amounts received by plaintiffs or to which plaintiffs are en- 
titled to the extent such amounts were received by plaintiffs 
on redemptions of the Fund's securi S aS a result of over- 
valuation of restricted securities and setting off such amounts 
against any amounts for which defendants may be liable (A-^5- 
56, 58, 70-72 80-82). Pla ntiff Taussig was one of the share- 
holders who redeemed shares throughout the period designated 

by plaintiffs (A-112-13). Furthermore, as another affirmative 
defense, defendants other than the Fund have claimed an offset 
against the Fund for net amounts received by the Fund as a 
result o the alleged overvaluations against any damages to 
which they may be held liable to the Fund (А-57, 81); they did 
not file crossclaims against or ask for affirmative relief from 


the Fund. 
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ё The Class Action Motion 


1. The Initial Motion 
On Marc. 30, 1973, plaintiffs served 
notice of motion and supporting affidavit (A-116-128 
for an order pursuant to Rule 23(c)(1) of the Federal 
Rules of Civil Procedure ("FRCP"), declaring that this 
'onsolidated action be maintained as a class action. In 


their motion papers, plaintiffs submitted that "any costs 
relating to the notice such as the preparation of the 
notice should be paid by the defendants since the defen- 
dants are better able to bear the cost of the notice" 
(A-127). Plaintiffs also suggested that the determina- 
tion 3 to who should pay such costs or allocation 
thereof be deferred pending the submission of plaintiffs' 
motion for summary judgment 3 (A-127) and submitted that 
it would be a fair exercise of discretion for the Court 
under the circumstances of the case to require the 
defendants to pay the cost of notice (A-127). 

The defendants responded to plaintiffs' 


motion, pointing out that the effort and expense involved 


in ascertaining and giving notice to the members of the 


No such motion was ever made, probably because of the 
material issues of fact in dispute (See e.g. A-135-36). 


class could be expected to be considerable since there were 
approximately 121,000 shareholders accounts which purchased 
Fund shares during the March 28, 1968 - April 24, 1970 
period designated by plaintiff for determining members of 
the class (A--133). The Court was informed that it would 
reguire "considerable labor and expense to ascertain the 
names and addresses of all such purchasers, since the 
current list of shareholders »f the Рипа includes many who 
are not members of the class and a considerable number of 
memb rs of the class are probably no longer current share- 
holders" (A-133-34). Furthermore the defendants objected 
to a mailing to all current shareholders, as suggested by 
plaintiff's counsel, because such a mailing would (1) not 
reach members of the class who are no longer shareholders, 
(2) be received by many shareholders who are not members 
of the class and be likely to cause substantial damage to 
the Fund and its shareholders by causing unsophisticated 
shareholders to panic and redeem their shares on the 
belief their investments are endangered, and (3) result 

in substantial cost (A-134). The defendants also pointed 
cut that there was no showing plaintiffs would be able to 


reimburse defendants for such costs in the event plaintiffs 


did not prevail (A-135). 


2. The Supplemental Information 
___ Following Eisen III. 
On Мау 1, 1973 this Circuit decided Eisen у. Carlisle 
& Jacquelin, 479 F.2d 1005 (2d Cir. 1973), (Eisen 111") vacated 
and remanded 417 U.S. 156 (1974) ("Eisen IV") in which it (1) 
held, among other things, that the class action involved in the 


‚15еп litigation was unmanageable and did not satisfy FRCP 23 


requirements and (2) геіёегаіеі its prior ruling that plaintiffs . 
in such class actions should defray the cost of individual no- 

tice. At the hearing on the motion on Мау 23, 1973, defendants 

submitted an affidavit of an officer of the Fund and Advisor 

(A-138-41) which stated among other things, that there were 

over 173,000 current shareholders of the Fund, approximately 

121,000 persons who purchased shares during the period desig- 

nated by plaintiffs and at least 68,491 persons now shareholders 

who were not members of the class specified by plaintiffs (A-139). ^ 
This indicated that there were about 16,000 persons whose shares 

had been entirely redeemed and were no longe- shareholders. To 

avoid injury to the Fund, the officer urged that the mailing 

only be made to members of the class, pointing out the loss of 

investor confidence in the stock market in 1973 and the trend `. & 


of redemptions in excess of sales of mutual fund shares, in- 


cluding those of the Fund (A-140). 


3. The Discovery Relating 
to the Class Notice 


On July 18, 1973, a full day was spent in Boston 
taking the deposition of the Fund's transfer agent, Invest- 
ment Company Services Corporation ("ICSC") (A-195-257). 

The significant facts ascertained or affected by this 
deposition are as follows: 

(а) As of August 31, 1973, the Fund 
had 171,195 shareholders of whom approximately 
68,000 shareholders were not members of the class 
designated by plaintiffs. Accordingly, about 
103,195 shareholders, as of August 31, 1973, were 
members of the class. 

(b) There were approximately 121,000 
present or former shareholders who were members 
of such class. 

(c) There were approximately 17,800 
shareholders who were members of the class and 
no longer shareholders of the Fund. 

(d) The transfer agent, ICSC, could 
devise programs and procedures for determining 


the identity and addresses of members of the class. 


These programs would segregate current share- 


holders who were мепоегз of the class from those 
who were not members. 

(e) On the basis of rates in effect 
in 1973, the estimated cost, to ICSC, of 
establishing these programs and procedures, 
involving programming, key punch operations, 
computer time, card costs, supervision an. other 
items approximated $16,580, exclusive of mai 
costs. The costs of inserting the notice would 
amount to one cent per insert so tiat a separate 
mailing of a card with the shareholder's name 
imprinted thereon and the notice would be $2,420 
(two inserts) and $9,680 in first-class postage 
(based on the then first class rate of eight cents 
an ounce “1d exclusive of the cost of printing 
the noti : and envelopes). Thus, the total cost 
of a separate mailing by plaintiffs in 1973 would 
have required an approximate outlay of $28,500 
by them. 


4. The Modification Sought by Plaintiffs 
To Avoid the Cost of Notice а. 


In December 1973, plaintiffs sought io mocify their 


class action application relating ‘о the description of ‘he 


class by excluding persons who purchased shares during the 


period designated by plaintiffs who no longer were share- 
hold of the Fund (A-142-50). By this application, 
plaintiffs sought to (1) avoid complications raised by 
defendant's affirmative defense for setoffs on redemptions 
of such shares to the extent the redempt. ›пѕ were at exces- 
sive prices caused by the alleged overvaluation ог restrict2d 
securities and (2) eliminate the cost of notice to these 
persons and reduce the overall costs of notice which would 
otherwise be in excess of $20,000 (A-143-44).  Plaintiffs 
claimed the proposal, if permitied, would also facilitate 
the distribution of any recovery -- only to existing sbare- 
holders (A-144). Furthermore, in order to substantially 
reduce their costs of notifying the class originally desig- 
nated by them, plaintiffs propos. ? trat the class notice 

be inserte? in a regular mailing to all shareholders of 

the | nd (approximately 171,000 persons of whom only 
103,000 were members of the ci^ ^*) (A-145-46). Plaintiffs 
were willing to pay the cne cent per insert charge and the 
expense of preparing the notice, estimated to cost 
approximately $5,000 (A-147). Plaintiffs unequivocally 
stated that, if required to pay the costs of ascertaining 
the members of the class and mailing notice solely to them 
at an expense in excess of $20,000, they could not afford 


to pay such cost and would be "unable to continue prosecution 
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of this consolidated action as a c.ess suit" (A-144). 
Plaintiffs reiterated that they "are not in a position to 
agree to pay the costs of notice in this amount" (^-149). 
These applications by plaintiffs were vigorously 
opposed by the defendants who insisted that plaintiffs be 
required to send notice directly and only to members of 
the class originally designated >y plaintiffs if the Court 
ruled that the class action was manageable. The defendants 
pointed out the impropriety of sending notice to 68,000 
persons who were not members of the class -- 40$ of the 
Fund's existing sharehoiders -- and also the .rejudic« 
to the class members proposed to be excluded a. we!! as 
to the Fund by a possible multiplicity of new suits. 
Subsequently, in July 1974, additional information was 
provided to the Court as to mailings by the Fund and 
memoranda were submitted as to who must bear the cost 


of discovery of identifying members of the class. 


C. The Rulings of the District Court 


On May 15, 1975, Judge Griesa filed an opinion 
оп the class action motion (A-169-79). In his opinion, 
Judge Griesa (1) ruled that "the Fund is to be responsible 
for whatever work and expense is involved in providing the 


list of class members to plaintiffs" (A-170), (2) required 
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the plainciffs to mail the necessary notices and bear such 
costs and (3) denied plaintiffs' application to reduce the 
size of the class. (A-174-75) The Court in the same opinion 
subsequently held that "the cost of culling out the list" 
of class members ... is the responsibility of defendants" 
(A-175) and that "it is the responsibility of defendants 
to cull out from their records a list of all class members 
and provide this list to plaintiff" (A-178). The Court had 
ruled that this "exp:nte is relatively modest and it is 
defendarts who are seeking to have the class defined in 
a manner which e pears to require the additional expense." 
(А-175). The Court, noting defendants' estimate that the 
average recovery would range between $2.60 and $24.00 per 
shareholder and plaintiffs' claim that such averages were 
misleading, 3 also ruled that it would be inappropriate 
for it to declare the class claim unmanegeable at this 
time (A-173-74). 

All of the parties moved to reargue the Court's 


decision ot May 15, 1975. In its motion, the Fund pointed 


Based on Plaintiffs Further Answers to Interrogatories 
(which interrogatories were dated February 7, 1973) 

filed in October, 1975, the average damage claim appears 
to be $12.24, obtained by dividing the estimated damages 
of $1,481,000 claimed by plaintiffs (A-159-60) by 121,000 
shareholders. 


out the rulings were unclear whether the Court intended 

that the Fund alone bear the entire cost of culling or whether 
the defendants should bear the cost pro rata. The Fund 
argued that if the Court did not impose the cost of culling 
on the plaintiffs, it should (1) clarify its rulings as 

to which of the defendants are to bear such costs, (2) rule 
that sucltycosts are taxable costs in favor of the prevailing 
party and (3) order plaintiffs to put up a bond in the amount 
of the estimated costs to protect the interests of the Fund 
(and its shareholders) if the Fund prevailed on the merits; 
otherwise the Fund would find it impossible to obtain 
reimbursement in sich event. The Fund also requested that 

if the Fund be required to bear such costs, the Court's 
ruling should set forth that the payment at this time is 

an advance and that there had been no determination on the 
issue of contribution. 

On October 1, 1975, Judge Griesa filed a so ordered 4 
memorandum, dated September 30, 1975 (A-188-90), in which he 
denied all motions to reargue, except that he permitted 
plaintiffs to have the option of including the notice in a 
regular mailing of the Fund, provided the notice was only 
sent to class members, with plaintiffs to bear the costs 
of mailing, including the cost of segregating the envelopes 


going to class members from the envelopes going to other Fund 
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Shaceholaers. The Court also ruled that the costs of culling 
the list of class members shcuid be borne by the Рипа without 
prejudice to the Fund's right at the conclusion of the action 
to make whatever claim it would be legally entitled to make 


regarding reimbursement by another party. 
D. The Panel Decision 


On June 30, 1976, a panel of this Court consisting 
of Circuit Judges Mulligan and Hays and District Judge Palmieri 
sitting by designation affirmed in part and reversed in part 
the decisicn Felow In an opinion written by Judge Palmieri 
the panei у" unimously agreed that the order below was appeal- 
able.and that at this stage the ection was not unmanageable, 
but disagreed, with Judge Hays dissenting, as to the alloca- 
tion of identification costs. 

with respect to appealability, the panel reasoned 
that the order requiring the Fund to bear the identification 
costs was appealable under the collateral order doctrine of 
Cohen v. Beneficial Loan Corp., 337 U.S. 541 (1949). The 
panel hela that an order imposing notice costs on defendants 
is a final disposition of a claimed right which is appealable 


under the controlling authority of Eisen IV (Op. 4580).? 


The panel decision is cited as "Op." followed by the slip 
sheet page number. In their petition for rehearing, plain- 
tiffs have not renewed the appealability issue covered in the 
Fund's initial brief and reply brief, undoubtedly because of 
the panel's unanimity in accepting jurisdiction. Therefore, 
we do not deem it necessary to repeat such г: juments herein. 


witn respect to the allocation of identification 
costs, the majority noted that "the possibility that plaintiff 
may not be required to defray the cost of notice is still an 
open question in some cases" (0p.4581-82). It neted that 
the Supreme Court in Eisen IV had not attempted to “elucidate 
the exceptional case in which a representative plaintiff 
might be relieved of this burden" and that "[I]ndeed, it did 
not equivocally state that there was such a case" (Op. 4582). 
The majority then discussed the Supreme Court's analagous 
reference to stockholder derivative suits as the possible ex- 
ceptional case where the corporation was in a nonadversary 
relation to the plaintiff and would benefit from any recovery. 
However, in the majority's view, the relationship between 
the plaintiffs and the Fund was non-adversarial 


"in a manner that makes it totally im- 
Proper to impose costs on the Fund. 
The Fund is' not a party to the class 
action claims. No recovery is sought 
from the Fund in the class action. 

The plaintiffs have been careful to 
exclude the Рипа itself from all alle- 
gations of wrongdoing and to seek re- 
covery only from its directors, its 
managing company and the broker-dealer 
firm that controls the manager Indeed, 
the Fund appears to have been named as 
a defendant onìy for purposes of the 
derivative claims which are not of 
concern here. Since the Рипа has no 
direct interest in the outcome of the 
class action claim, it is too remotely 
involved to have notification costs 
imposed upon it" (Ор. 4583-84). 


The majority then ruled that the notification costs 
could not be shifted on the other defendants since many of 
the considerations suggested as justification were inappropriate, 
e.g. weighing the merits of the action, discontinuance of the 
suit by plaintiffs and ability of defendants to bear the costs. 
(Op. 4584). It concluded that there were “i special circum- 
stances in this case that would warrant shifting the costs of 
notification from the plaintiffs to any of the defendants" (Op. 
4585). 

The majority also analyzed the District Court's jus- 
tification for imposing he costs on the Fund. In the first 
instance it ruled that the "relatively modest" expense was an 
inappropriate consideration even if such expense forced plain- 
tiffs to discontinue. It next rejected the argument that de- 
fendants themselves had defined the class in a manner requiring 
additional expense. It also sustained as legitimate the de- 
fendants' objections to a mass mailing of the class notice to 
all shareholders of the Fund because of the possible prejudi- 
cial impact on the Fund (Op. 4586-87). The majority ruled 
that the cost of identifying members of the class was part of 
the cost of notice and not subject to the rules of discovery. 
In any event, the majority held it was unlikely that the rules 


of discovery "would require that defendants bear the identifi- 


cation costs here" (Op. 4587), citing FRCP 33(c), since the 


information needed by plaintiffs was available to them (Op. 
4588). 

Judge Hays, on the other hand, took the position that $ 
the majcrity's decision "uncritically treats a discovery issu2 
as notice and indiscriminately applies a rule appropriate to 
arms-length relationships to the fiduciary relationships between 
the parties herein" (Op. 4591). He reasoned that the expenses 
related to information allowing a party to proceed with a suit 
wnich is governed by discovery rules and that the discretionary 
judgment of the District Court should not be upset (Op. 4593-94). 
Furthermore, if the costs were part of the notice process, he 
argued that the fiduciary duties owed the piaintiffs by defen- 
Gants justified an exception to the usual rule on cost of notice 
to insure that breaches of fiduciary duties were not shielded 
from redress (Op. 4595-97). 

Finally, the panel concluded that the class order 
designation was reviewable because the class action order was 
properly before the Court on another ground and that such pro- 


6 
visional designation was proper (Op. 4589-90). 


RULES INVOLVED 


Rule 23(c)(2) of the FRCP provides as follows: 


Owhile we believe the manageability issue raised in our initial 
brief justified dismissal of the class suit brought by plain- 
tiffs, we rest on the arguments in favor of dismissal set forth 
in such brief instead of reiterating it herein in the event 
the full bench desires to reach that question. 
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"In eny class action maintained under 
subdivis.on (b)(3), the court cha.l direct 
to the members of the class the best notice 
practicable under the circumstances, including 
individual notice to all members who can be 
identified through reasonable effort. The 
notice shall advise each member ‘hat (A) the 
court will exclude him from the class if he 
so requests by a specified date; (B) the judg 
ment, whether favorable or not, will include 
all members who do not request exclusions; 
and (C) any member who does not request °x- 


clusion *^v, if he desires, enter an a, ar- 
ance tl 1 his counsel." 
Rule 32(c) è» the FRCP provides as follows: 


"Option to Produce Busines: Records. 
Where the answer to an interogatory may be 
derived or ascerta. ned from the business 
records of the party upon whom the interroga- 
tory has been served or from an examination, 
audit or inspection of such business records, 
or from a compilation, abstract or summary 
based thereon, and the burden of deriving 
Or ascertaining the answer is substantially 
the same for the party serving the interroga- 
tory as for the party served, it is a suffi- 
cient answer to such interoga.ory to specify 
the records from which the answer may be 
derived or ascertained and to atforc to the 
party serving the interrogatory reasonable 
opportunity to examine, audit or inspect 
such records and to make copies, compila- 
tions, abstracts or summaries.” 


Rule 34(a) of the FRCP provides as follows: 


"Scope. Any party may serve on any other 
party a request (1) to produce and permit the 
party making the request, ог someone acting on 
his behalf, to inspect and copy, any designated 
documents (including writings, drawings, graphs, 
charts, photographs, phono-records, and other 
data compilations from which information can 


cost 


be obtained, translated, if necessary, by the 
respondent through detection devices into rea- 
sonably usable Ёогл), or to inspect and copy, 
test, or sample any tangible things which con- 
stltute or contain matters within the scope of 
Rule 26(b) and which are in the possession, 
custody or control of the party upon whon 

the request is served; or (2) to permit entry 
upon designated land or other property in the 
possession or control of the party upon whom 
the request is served for the purpose of in- 
spectlon and measuring, surveying, photograph- 
ing, testing, or sampling the property or any 
cesignated object or operation thereon, within 
the scope of Rule 26(b)." 


ARGUMENT 


POINT I 


THE NOTIFICATION COSTS, INCLUDING 
THE COST OF IDENTIFICATION, WERE 
CORRECTLY IMPOSED ON PLAINTIFFS. 


The majority of the panel correctly ruled that the 


of identifyi:sq members of the ciass is part of the cost 


of notice required by FRCP 23(c)(2) and is not Subject to the 


discovery rules. It is obvious that notice canno. be given 


until the recipient is ident and that plaintiffs in con- 


tested class action proceedings have the responsibility to 


both 


bers 


fied 


bear 


identity and notify those intended recipients. The mem- 
of the class defined by plaintiffs can readily be identi- 


and individually notified, but plaintiffs are unwill. g to 


their Rule 23(c)(2) obligation. As noted by District 


Judge Сапе: іа, this obligation requires a reasonable effort 


by plaintffs to identify class members. Popkin v. Wheela- 
brator-Frye, Inc., CCH Fed. Sec. L. Rep. S 95,411 at 99,090 
(S.D.N.Y., January 12, 1976). 

In connection therewith, we submit that the major- 
ity of the panel correctly rejected piaintiffs' proposal 
under which class members would not be identified, but in- 
Stead notice would be sent to all of the Fund's shareholders 
So that tnousands of shareholders who are not members of the 
class would receive notice. That metu. d would clearly have 
an adverse effect on the Fund, as noted by the majority. 

See Dolgow v. Anderson, 43 F.R.D. 472, 501 (E.D.N.Y. 1968) 
where the court recognized that "the notice provisions them- 
selves may prove harmful to defendants." It would also consti- 
tute an impropec modification of plaintitfs' Rule 23(c)(2) 
obligations. This Circuit in Eisen III clearly and specifi- 
cally reiterated its prior ruling in Eisen II i that "[I]f 
identification of any member or members of the class can 
readily be made, individual notice to these members must be 
given and Eisen must pay the cost", 479 F.2d at 1015. The 
Supreme Corrt in Eisen IV held that the unmistakable import 
cf Rule 2342) (2) required that "individual notice must be 
sent to all class members whose names and addresses may be 


ascertained through reasonable effort," 417 U.S. at 175, and 


"Eisen v. Carlisle & Jacquelin, 391 F.2d 555 (2d Cir. 1968). 


can Бе tailored to fit the pocketbooks of particular plain- 
tiffs." Id. at 176. Thus, the majority of the panel correctly 
ruled that plaintiffs here must identify members of the class 
and bear the costs relating thereto. 

The majority of the panel was also correct in stating 
that it would require an exceptior i case to shift the burden 
of notice from the class represer.itive to defendants in the 
class action. Contrary to plaintiffs'-appellees' argument in 
their petition for rehearing, the Supreme Court certainly did 
not mandate or even suggest that a broad arena of situations 
existed in which defendants would be required to pay notifica- 
tion costs. It only noted that the District Court in Eisen had 
cited exceptions where a fiduciary duty pre-existed between the 
plaintiff and defendant, as in a shareholders' derivative suit, 
417 U.S. at 178, but expressed no opinion on the proper alloca- 
tion of cost in such cases. It also clearly imposed the cost 
of notice on plaintiffs where the relationship between the par- 
ties was truly adversarial. Id. at 178-79. Thus, if indeed the 
Supreme Court suggested there were exceptions, it certainly 
granted no leeway to shift notice costs to a non-party defendant 
in the class action, е.9., the Fund, a factor apparently over- 
looked by the dissenting Judge, but not by the majority. 

In that respect, plaintiffs-appellees are factually 


incorrect in their petition for rehearing (p. 7) and their 


brief (р. 6) since the other defendants in this action 

have not asserted cross-claims against the Fund in thei: 
respective amended answers (A-57, 81). These defendants 
have only asserted affirmative defenses in the nature of 

an offset against the Fund as to any damages to which these 
defendants may be held liable to the Fund. The majority 

of the panel has thus correctly concluded that the Fund has 
no direct interest in tue outcome of the class action claims 
Since no damages are ught against the Fund by the plain- 
tiffs. As noted by the majority, 
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"No recovery is sought from the Fund in 
the class action. The plaintiffs have 
been careful to exclude the Fund itself 
from all allegations of wrongdoing and 

to seek recovery only from its directors, 
its managing company and the broker-dealer 
firm that controls the manager. Indeed, 
the Fund appears to have been named as 

a defendant only tor damages of the 
derivative claims which are not of con- 
cern here" (Ор. 4583). 


Accordingly, for purposes of Rule 23(c)(2), it is imma- 
terial that the other defendants have asked for an offset 
against the Fund. 

Plaintifts rely heavily on Dolgow v. Anderson, 
Supra, which the Supreme Court in Eisen IV noted as a case 
in which a fiduciary duty pre-existed, one of the exceptions 
cited by the District Court in the Eisen case. But the 


Supreme Court stated in Eisen iV that it expressed no 


Opinion on the proper allocation of the cost of notice in 
such cases. 417 U.S. at l7t. Indeed, the Dolgow case 
terminated with summary judgment for defendants; the case 
was hela not to be a proper class action. See Dolgow v. 

? derson, 464 F.2a 437 (2d Cir. 1972). The greatest value 
of Dolgow may be the reminder that the use of terms of 
themselves does not constitute proof, and therefore cannot 
be the hasis for ignoring usual procedures in class actions. 

The majority has also correctly avoided assuming 
that non-class member shareholders would favor the Fund 
financing these expenses for the benefit of other share- 
holders (Op. 4583). The Fund has a duty to these share- 
holders not to incur costs which the plaintiffs here may 
not be able to reimburse if plaintiffs fail to prove their 
claim. See Eisen III, 479 F.2d at 1020 (concurring opinion 
of Judge Hays). 

As a matter of policy, therefore, the arguments 
raised by plaintiffs-appellees must be rejected insofar as 
‘they claim there should be a broad exception to the usual 
cost of notice rule. As cogently stated by District Judge 
Canella: 

"Given the choice between a rule which 
always imposes the cost of notice upon the 
plaintiff and one which always imposes it 
upon the defendant, this Court believes that 


absent legislation to the contrary, a plain- 
tiff who has chosen to commence a class 


action lawsuit must accept the concomitant 
responsibility of initially paying for the 
cost ot notice. In sum, there appears to be 
no equitably justifiable alternative to an 
across the board rule requiring plaintiff 

to pay the entire cost of notice. That such 
a rule will perforce prove an often insur- 
mountable burden to class action plaintifts 
is incontestable. Nonetheless, absent some 
device by the means of which a court could 
difterentiate good faith suits with meritor- 
ious causes of action from unsubstantiated 
strike suits, no other rule would be acceot- 
able." Popkin v. Wheelabrator-Frye, Inc., 
CCH Fed. Sec. L. Rep. §95,068 at 97,748 (S.D. 
О APELI 1l, 1975): 


We submit that the dissenting Judge's argument that 
the cost should be shifted because the relationship of the 
parties is truly fiduciary goes too far and assumes a breach 
of fiduciary auty, not merely an allegation thereof. The use 
of tne term "fiduciary duty" in and of itself certainly does 
not solve the problem. To adopt an exception merely because 
certain fiduciary duties did exist between the parties, absent 
an admission of breach by the defendants, would fall within 
the "tyranny of labels" trap espoused by Mr. Justice Cardozo 
in criminal cases involving constitutional issues, e.g., Snyder 
v. Massachusetts, 291 U.S. 97, 114 (1933). As this Circuit 
pointed out .. Eisen III: 

"Thus statements about 'disgorging' 

sums of money for which a defendant may be 

liable, or the 'prophylactic' effect of 

making the wrongdoer suffer the pains of 


retribution and generally about providing a 
remedy for the ills of .nankind, do little 


to solve specific legal problems. The 
result of this approach is almost always 
co" fusion of thought and irrational, emo- 


tional and unsound decisions. In cases 
involving claims of money damages all liti- 
gation presumes a desire on the part of the 
Judicial establishment to make the wrongdoer 
pay for the wrongs he has committed, but do 
ао this by applying settled or clearly 
stated principles of law, rather than by 
Some process of divination. Punishment of 
wrongdoers is provided by law for criminal 
acts in statutes making it a crime punish- 
able by fine or imprisonment to violate 

the antitrust laws. In certain civil suits 
punitive damages may be awarded; and in 
private antitrust cases the possible re- 
covery of triple the loss actually suffered 
by a plaintiff is very properly praised as a 
supplementary deterrent. But none of these 
considerations justifies disregarding, 
nullifying or watering down any of the pro- 
cedural safeguards established by the Con- 
stitution, or by congressional mandate, or 
by the Federal Rules of Civil Procedure, 
including амепаеа Rule 23. It is а histor- 
ical fact that procedural safeguards for the 
benefit of all litigants constitute some of 
the most important and Salutary protections 
against oppressions, including oppressions 
by those whose intentions may be above 
reproach. 479 F.2d at 1013. 


As pointed out by the majority, the plaintiffs 
have here not established any exceptional circumstances 
warranting an exception to the rule that they must bear 
the Rule 23(c)(2) notification costs. This Court should 
not water down such a clearly established rule in the 
absence of congressional mandate or amendment of FRCP 
asterio The plaintiffs, not defendants, have chosen 
the massive class in this case and must pay the price 


fcr such undertaking. 
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POINT IT 
IF THE COST OF IDENTIFYING MEMBERS OF 
THE CLASS IS GOVERNED BY THE DISCOVERY 
RULES, THEN PLAINTIFFS MUST STILL BEAR 
THE EXPENSE OF COMPILING SUCH INFORMATION. 


Since the information needed by plaintiffs is not 
necessary for them to frame their complaint, e.g., to help 
meet their burden of showing that the elements of 


action are present, Wolfson у. Solomon, 54 F.R.D. 584, 591 


(5.D.N.Y. 1972) we believe the majority was correct in 
holaing the discovery rules inapplicable. Nevertheless, if 
the cost of identifying members of the class is governed by 


the discovery rules, we submit that FRCP 33(c) аааеа in 1970 
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y dispositive of such question and likewise mandates 
tnat such expense be imposed on plaintiffs. The information 
needed by plaintiffs to comply with their FRCP 23(e)} (2) 
obligation is equally available to all parties and at the 
same expense. Therefore, the cost of examining the records 
and preparing the computer program to separately print out 
names of members of the class must be borne by plaintiffs 
under the controlling cases cited by the majority if such 
discovery rules are applicable. 

The Advisory Committee's Note of 1970 to Rule 33(c) 
states that this "subdivision gives the party an option to make 


the recoras available and place the Бигаеп of research on the 


party who seeks the information." The Fund has authorized the 
plaintiffs to examine the necessary shareholder records and, 


at plaintifis' expense, to have the necessary program prepared 
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so that notice wil sent only to members of the class desig- 
nated by plaintifts. The Fund cannot be compelled by plain- 
tiffs to prepare programs which plaintiffs themselves can aesign 


by obtaining production of the necessary records which are 


available.  Konczakowsky v. Paramount Pictures, 20 F.R.D. 588, 


293 (DD Nat. 195715 The information concerning shareholder 
purchases is on tapes (A-199-203) which can be printed out and 
examined by plaintifts in order to compile the necessary list 
or members of the class; plaintiffs cannot compel the. Fund to 
prepare such record. Tytel v. Richardson-Merrill, Inc., 37 
F.R.D. 351 (S.D.N.Y. 1965), 

while the dissenting Judge argued that FRCP 34 governs 
with the district court having discretion in making its deter- 
mination, we submit tnat the same result would be mandated, i.e., 
plaintiffs bearing the cost and that a contrary result would 
constitute an abuse of discretion reviewable in this Court. 
Under FRCP 34, a party is not required to make copies and photo- 
graphs for the convenience of its opponent. 4A Moore's Federal 
Practice $ 34.19(3). It shoul likewise not be under the 
greater burden of preparing computer programs. The Advisory 


Committee's Note pointed out that parties would have a varying 


burden trom case to case to supply print-outs of computer 


data, with the courts having "ample power under Rule 26(c) 


to protect respondent egainst undue burden or expense, 


either by restricting discover 


Ke 


Or requiring that the dis- 
covering party pay costs." 48 F.R.D. 527. See Adams v. Dan 


River Mills, Inc., 54 F.R.D. 220, 222 (N.D. 111. 1971) where 


the court ordered the party seeking discovery со pay the cost 
of preparing i uter print-out and related information. 
Furthermore, we submit that the information con- 
cerning shareholders has not been deliberately buried in th 
computer tapes to "immunize business activity from later 
scrutiny" as suggested by the dissenting judge (Op. 4593-94). 
ме are in a computer age in which it would be irresponsible 
for the Fund with tens of thousands of shareholders to main- 
tain its records concerning shareholders in manual books. 
Indeed, key punch programs to establish a list of members of 


the class is prepared faster from machine-produced recorc 


S 


+2 


than handwritten records (А-211). The expense to plaintiffs 
here does not arise from any concealment of intormation by 
defendants; it emanates from the very nature of the lawsuits 
brought by plaintiffs in which the class detined by plain- 
tiffs, 1.e., each purchaser of Fund shares during the ilarch 
28, 1963-April 24, 1970 period, resulted in questions of 


manageability which were seriously urged by defendants before 


the District Court and the original panel. Indeed, if the 
recoras were not kept in computer form, the plaintiffs would 
repare their own list of class members, prepare 
121,000 envelopes and separately mail the required notice, 
an expense they have stated they will not incur. 

If nlaintiffs chose to exercise their rignts as 
Shareholders under New York's Business Corporation Law, they 
would fare no better. Under Section 624(b) of that statute, 
shareholaers may examine shareholders: records and make ex- 
tracts; they cannot impose the requirement on the corporation 
to provide them with extract Or copies. See, e.g., Reichlin 
v. wolfson, 47 F.R.D. 537 (S.D.N.Y. 1969), where plaintiff 
bondholders were hela to have faile? to use the proper dis- 
covery methods under Section 518 of the New York Busines 
Corporation Law to ascertain the number and identity of other 
bondholders to satisfy the numerousity requirements of their 
alleged class action. 

Accordingly, plaintiffs must bear the cost of 
notice if the discovery rules are applicable to the cost 


of identification. 


CONCLUSION 


For the гзаѕопѕ stated, we believe that the result 


reached by the majority of the panel with respect to *he 


ldentifica 
ila stand as 
the 
of manageability, sho reverse 
court on the basis se orth in our initial brief and 
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class action upon the ground it is unmanageable 
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